Introduction of Portal Audio-Visual Makers (PAM)

This document concerns the collective point of view of screenwriters, directors and actors united in the guilds Netwerk Scenarioschrijvers (Network of Screenwriters), Dutch Directors Guild and ACT (actorsguild) in consultation with the collective management organizations in the audio-visual area, Lira, VEVAM and NORMA respectively. They introduce a model for the implementation of copyrights and additional rights.
Introduction
What is on offer in the media is presented to the public by means of various platforms in the current operating practice in the audio-visual sector. The makers
 of audio-visual productions applaud this trend that subsequently requires an honest and correct regulation of copyrights with respect to the audio-visual use of their work. For this purpose, the professional organizations Netwerk Scenarioschrijvers (Network of Screenwriters), Dutch Directors Guild (DDG) and ACT (actorsguild), in cooperation with the collective management organizations, have developed a new model to regulate makers’ copyrights correctly. The model meets the wishes of broadcasting companies, producers and distributors to be allowed to freely make use of the work of audio-visual makers – irrespective of the platform used – and simultaneously guarantees a reasonable payment to directors, screenwriters and actors. The collective copyrights organizations LIRA, VEVAM and NORMA deal with the various broadcasting companies, producers and distributors concerning all the copyright issues laid down in this new model. This way, the wishes of the government are met to strengthen the cooperation between collective management organizations, as well as to improve efficiency considerably.

Opportunities for improvements: portal audio-visual makers
It will be easy with this new model to enter into contracts with directors, scenario writers and actor by means of the portal audio-visual makers (hereafter to be called PAM).

PAM implies:

(1) Writers, directors and actors, having entered into an agreement with PAM, give the collective management organization the mandate to manage their broadcasting rights (with the inclusion of reruns) and to license broadcasting companies and producers the use of their work. Internet and on-demand rights are also transferred to the copyrights organizations, so as to be able to arrange payment for this type of use as well.

(2) By means of Model Contracts, concluded between professional organizations and the broadcasting companies and producers, individual writers, directors and actors will negotiate a fair payments for their work (script, direction, acting) and they enter into agreements concerning the production, the copyrights with respect to first recording and non-audio-visual use (book/adaptation for the theatre, etc.). With regard to copyrights for audio-visual use, the rightful claimants will refer to the arrangements they have made with their copyrights organizations with whom they have concluded their contracts.

(3) The collective copyrights organizations VEVAM, Lira and NORMA will permit producing broadcasting companies and producers to broadcast work of affiliated claimants. This concerns broadcasts carried out by broadcasting companies and producers themselves. Once a year the copyrights organizations will negotiate with the broadcasting organizations and distributors about a lump sum for the use of the claimants’ work. The copyrights organizations distribute this sum among the affiliated claimants on the basis of fixed cost units.

(4) The above-mentioned copyrights organizations will enter into licensing contracts with third parties for third-party broadcasts (in particular broadcasting TV packages and on-demand services of cable satellite and dvb-t providers).

Advantages of PAM
· PAM meets the requirements of the government to set up a single channel for managing audio-visual makers’ copyrights;

· Producing broadcasting companies and supplying producers are given full freedom to use the productions and content developed by them by means of any platform: this way the model facilitates innovations;

· The principles are transparent: broadcasting companies, producers and distributors each pay for their own use;

· The cash-flows are transparent: instead of the makers having to wait and see what the distributor will pay to the broadcasting company, the broadcasting company to the producer and the producer to them, makers receive payments from the collective copyrights organization who has directly received the payment from the broadcasting company or distributor;

· Broadcasting companies and producers do not need to negotiate with each individual maker about payments for reruns;

· The model supports the individual screenwriters, directors and actors in their weak negotiation position towards broadcasting companies and producers;

· The distribution of the copyrights payments occurs by means of transparent norms thanks to a limited number of payment channels;

· Two-fold copyrights payment to producer as well as the collective management organization will be avoided;

· It is compatible with the fact that obligatory collective management of audio-visual productions is the subject of serious study by the European Committee as it has recently been published;

· The model matches the reality that copyrights with respect to broadcasting (and further distribution) of foreign productions should also be organized. Foreign producers will often not be able to provide the necessary copyrights, since makers abroad will generally have their own collective copyrights organizations deal with these rights, organizations which in their turn have given the management of these rights to their Dutch associated organizations. 
NPO Position paper 
The above-mentioned proposal is an alternative for the proposal as presented by the NPO who, in consultation with broadcasting companies, producers and cable providers, took the initiative to develop a model that focuses on the transparency and effectiveness of the chain of value of production and distribution. The model as presented by the broadcasting companies, producers and cable providers amounts to organizing the copyrights for all types of distribution of Dutch productions step by step, implying that the producers will agree on the required rights of the maker, the broadcasting company of the producer and the distributor of the broadcasting company. This model offers no or no more than a limited role to be played by collective management.  

However, the model presented by broadcasting companies, producers and distributors, starting from the idea of transfer of all rights to the producer, does not offer sufficient guarantees for a long-term and fair payment to makers.  Besides, it ignores makers’ principal choice to determine how to obtain their copyrights payments as defined by law. Different from what is assumed by the government (see the reaction of the cabinet to the report by the Gerkens working group of 30 October 2009), the NPO model has been developed unilaterally by reason of an alliance between cable providers, the NPO and other producers; an open and liberal consultation between parties involved has not taken place.

No obstacle to the use of works
It is the task of the collective copyrights organizations involved to negotiate licence payments for the makers. They operate for the purpose of executing these rights, not for the purpose of raising obstacles to the use of makers’ works. Indeed, creative work is produced to be seen. Yet, in order to continue the growth of new creative work, payment in conformity with the market is a must. The collective copyrights organizations look after the interests of the affiliated claimants. It is understandable, yet incorrect for broadcasting companies and producers to assume that collective copyrights organizations will make improper use of their prohibiting clause. 

Cable copyrights
Broadcasting companies, producers and distributors suggest in their position paper that makers are at the mercy of the powerful collective copyrights organizations. However, the payments from cable providers to collective management organization have been a constant factor of the payment to makers. The professional organizations hardly trust that the payments from cable providers will remain an important contribution to makers’ incomes, if makers are forced to individually negotiate with the producer, as the broadcasting companies, producers and distributors suggest. This worry is borne out by recent experiences of scenario writers and directors with the public broadcasting companies; from the moment NPO entered into an alliance with cable distributing companies, the public broadcasting companies demand a transfer to themsleves of cable copyrights of makers of drama productions for public broadcasting channels. Only after recent summary proceedings against NPO, this procedure was criticized and is now being put right. For reasons mentioned above, makers have also decided to have Lira, VEVAM and NORMA receive payments for other types of use, such as the broadcasting of Dutch channels through dvb-t and satellite. Lira, VEVAM and Norma are on the brink of entering into arrangements about this with the broadcasting companies and distributors. 

Collective management in the audio-visual sector
The broadcasting companies, producers and distributors characterize the collective copyrights organizations as powerful operations. Unlike Buma, which has gained a solid position in the world of copyrights thanks to its legal monopoly, other collective copyrights organizations and, consequently, large groups of audio-visual makers are now threatened by this attitude. When negotiating licensing rights, Lira, VEVAM and NORMA find themselves opposite powerful parties and branch organizations, such as NL Cable, KPN or NPO. In addition to broadcasting and using productions, producers, broadcasting companies and distributors, being commercial companies, also act under orders of operating as profitably as possible. It is therefore in their best interest to insist on the keenest price paid for the licences. Collective copyrights organizations have the task to make the use attractive while, at the same time, insisting on fair payment for the rightful claimants during these negotiations. It is precisely this power play that is capable of regulating the monopoly position of the collective copyrights organization, while, at the same time, ensuring that producers, broadcasting companies and distributors fulfil their obligations towards the claimants. The makers in the audio-visual sector trust that the Control of Collective Management Act will stimulate their own collective copyrights organizations to observe even greater efficiency and transparency. Besides, the professional branch itself manages the copyrights organizations, which is an important achievement.

Finally
The present challenge is trying to find a means of cooperation between directors, screenwriters and actors on the one hand, and the broadcasting companies, producers and distributors on the other hand, which does justice to the interest of each of the parties involved, as well as recognize and effectively solve the defects of the current practice. We have presented a proposal to do so with the model introduced here. All of us being individual links in the audio-visual chain, we need each other so we can produce praiseworthy drama series and documentaries for TV.

The Network of Screenwriters, DDG, ACT, Lira, VEVAM and NORMA like to enter into consultations with producers, broadcasting companies and distributors, chaired by an independent chairperson if so desired. As has recently been agreed upon by means of summary proceedings regarding the contracts between NPO and scenario writers, NPO will no longer demand scenario writers to transfer copyrights that are collectively managed on behalf of these scenario writers by Lira (cable, satellite, dvb-t, etc.). We assume that NPO and the producers will neither do so in the case of contracts with directors and actors regarding copyrights of use managed by VEVAM and NORMA respectively.
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� The term ‘makers’ is meant to be read as screenwriters, directors and actors (performing artists).


� Currently screenwriters, directors and actors are not paid for Internet applications by broadcasting companies.





